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To the Honorable H.A.W.Skeen, Judge of the Circuit Court of 


Lee County, Virginia: 


Humbly complaining your orator, the Louisville & Nashville Rail- 
road Company, 2&2 corporation orzanized and existing under the laws 
af thie Steve of Kentucky, and doing business in the state of Vir- 
cinia under and by virtue of the laws of said state, would respect— 
fully sehiow Geo your’ Honor that by van act! of the GeneraktAssembly,of 
Virginia meaovred on the S0th day sof March, 1887, your oreatem was 
authorized to exten#, locate,construct and operate an extension of 
ite Wine of cawirodad from any of dats reads om branchgs in the State 
‘ 
of Kentucky into and within this state beginning on the state line 
petween Kentucky and Virginia either at or near the head waters of 
Clover fork of Cumberland River and thence through Pennington Gay 
Ox ime Sseena Gaw or both, or beginning on the state line between 
Kentucky wands Virginia, at or near Cumberland Gap in hee County, wand 
extending, by any route it may adopt, to such point in the Counties 
of Lee, Scott, Wise Washington or Russell ais aw will enable it to 
cennect with any bine of railroad then or thereafter -located.or con- 
structed in or tovany of said Counties of Lee Kcott,Wise, Washington 
or Russell, with power from time, to time of locating constructing 
and operating such branches and lLatterals simay enable it to con- 
nect the said extension with mining, manufacturing and other oper-— 
ations in any of the Counties in which said extensiong is author- 
ized by said act to be located and constructed; and for the purposes 
of this act the same rights to acquire by purchase or condemnation 
lands for the wizcht of wayof its said extension and branches, and 
for stations and depots, which the laws of the state or Virginia 
erent to Comoanies of said state; and it was further euhtorized 
to acquire and hold real estate and personal property, and to nave 
posess and exercise such powers and privblezes, not inconsistent 
with the laws of the state oc Virginia as might be required to lo- 


cate, construct and operate such extensions and branches into and 


within’ this state: with the provision however, as to the location, 


construction, and operation of such extension and branches in the 
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state of Virginia, that it should be subject to all the obli- 
SALLONS and duties, and be entitled to all the rights, powers and 
privileges. imposed and garnted by the provision of the laws or Code 
of Virgings applicable to railroads or internal improvement Companies 
Of ilies state, except so far as the same may be inconsistent with 
‘the Previsions of this act. 

Your orator will now show your Honor that under and by the 
authority and privileges thus conferred upon it, it extended its 
line of railroad designated and called its Cumberland Valley Division, 
[ron Lee Suau.on av Corvin Kentucky, on its Knoxville Division, by 
way of Cymberland Gap on the Virginia and Kentucky atate line to 
the town of Norton in the County of Wise and State of Virginia, 
where IG Connecwe@g its line of railroad With the Clinch Valley 
Division of the Norfolk & Western Railroad Company’s line of rail- 
Troggs. 

Your orator will now show your Honor that Seld Tinie “Or “wai leer 
extending from the Virginia and Kentucky state line to the town of 
Norton in the County of Wise, was located and constructed over and 
Wwooma tract of land, among others,. which at the time of location 
and construction was in the possession and occupancy of one John 
C.Vanoy, who claimed to be the owner thereof and who had purchased 
the same fre0m one L.D. Fulkerson who had put him, the said Vanoy, in 
the possession thereof. That the said Fulkerson, had purchased said 
tract of land at a judicial sale made in the latter part of the 
year of 1888, but at the time he sold to the said Vanoy he had 
nou yet obtained the llegar title to said tract or land. 

Your orator will now show your Honor that it bacme necessary 
fOr #t tO Obtain a right of way omer and upon this strip of land 
Lor the purpose of constructing its aforesaid line of railroad, 
and that finding the said John C.Vanoy to ve in pessession of the 
Said tract of land, the visible owner thereor, claiming it as his 
own, it on the 24th day of Sevotember, 1889, purchased from the 
said John C.Vanoy a strip of land 100 feet wide and 198 feet long 
and @@ntaining .455 of an acre for its right of way ove? anda upon 


Sald teact of land, and on that tay the said Vanoy and wife conveyed 





to your orabor said strio of land and delivered possession thereof 
TeeVeus OOLOe; \and-your orator pelzeying in,good faith that it 

had obtained title to said land and without knowledge of any lien 
Or;other encumbrance thereon, which in any way affected the validity 
of the. waitle, thereto, went forward, and constructed its line of 
railroad.thereon, and has been using and occupvying, the same ever 
since. 

Your orator will now show your Honor that at the rules held in 
mie Chew Ss Ofidec,of, pne Circudh, Court ef Lee.County on. the Aéith 
CoVieot~OcLonerms. (200 ,onevblazons. Taylor filed, hey bill, against 

BeAr x tpn LF Fart Minr som Ararat’ ; 


Hattie A.fulkerson, your orator and others the object of which was 
f 


to enforce the lien of a judsment alleged to have been obtained 


by~ the, plaintaril.in, sada Ae#li, against the said. L.D.Fulkerson in his 
hi 3 


life-timeyand, to,subjgect.for that.purpose.the strip of lJand which 
your orator had.purchased as, aforesaid, rom the saidsJohn C.Vanoy. 
This bill pf Mrs. Taylor.was filed an behalf of herself,and all 
other lien creditors of the said L.D.Fulkerson. Such proceedings 
were had in sald suit as resulted ina decree for the sale of said 
strip of land so purchased as aforesaid by your orator tozether 
with all the improvements erected thereon, and pursuant to said de- 
Cee O5tce leno, Ube SOun Gay of, April, 1904. said strim, of .lamgami th 
the improvements thereon, which consisted of the railroad track, em- 
pankments, ditches, ties and rails,were sold and C.R.Kesterson was 
the, highest, bidder therefor and, bid. the, same off. at.the price.of 
$2250.00, but before said bid was accepted and said purchase con- 
firmed,the said kesterson trahsferred his bid to one C.F.Hager, who 
was the holder of the last judgment which was a lien uoon the same 
and who undertook to vrotect all judgments which were prior liens 
LO+ Dhs.9Wwh,On said. sirip.of,hand, and-said. bid. of. the, said) Kesterson 
as transferred to the said Hager was confirmed by the Court to said 
hager and it was further ordered by said decree confirming said 
purchase 49 “ said Hager that a writ of posession be awarded to him 
whenever he, should call for the smme; all of which will more fully 
and at large appear by reference to the bill,.and the proceedings 


f 


thereunder weethne Chancery ause of blige A... Tavlor. VS. Hattie A. 
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Bulkerson, administratrix &éc. et al, still remaining among the re- 
comos) OF sulle Careuit Court, of\.bee. County,:.and.stid la pending suwit, 
therein, which is made a part hereof and asked to be so considered 
by the Court, and if necessary that it be further heard with this 
Pode 2. « 

Your orator will now show your Honor that it is a public ser- 
vice corporation, that it is a common carrier of property and per- 
sons between the town of Norton in the State of Virginia, where it 
connects with the Norfolk & Western Railroad, and the Wise Texrmi- 
nal railroad and the town of Corbin, in the State of Kentucky, where 
LU -connacrs awisth vgs» dnoxwiile Digdsion, going both north rand southys 
that it also connects at Cumberland Gap, at or near the Virginia and 
Kentucky state line and at Middlesboro in the state of Kentucky 
with the Souther railroad; that it connects at Appalachia, Virginia 
with the Virginia and Southwestern railroad running southeast to 


Bristol and. other noints,.and the Interstate ed Jdaeee Gu aio nic dae 


tne Coal & Coking plantdJat Osaka and Stonega,Virginia; that over 


it, said line of railroad, going: both..cast.and west, as,well as 
north and south, there is a large amount of business done, vassen- 
2ers carried and freight and express matters transported; that it 
connects with the ereat coal and coke industries of Wise County, 
Virginia, the coal,coke and iron industries of Lee County, Vir- 
cinia, the fumaces at Bis Stone Gap, Virginia, and iMiddlesbvoro,kKen- 
tucky}eahet. over, its, said, dime, of nadlmoad,.dn the etate of Vircinig 
it transports both east and west the United States mails, which it 
1s under contract to carry and through which mails a large amount 


of the ousiness, of this Country,as well as other sections bee ommon 
country, is transacted. 

Your orator will now show your Honor that if its business is 
interrupted, if possession of the said strip of land is delivered 
to the said Kager and your orator is prohibited from using the same 
in running its trains over the road constructed upon said strip of 
land,, great and irreparable injury will result to it, and like or 
even greater and more injuriousdamazge will be done to the business 


interest¥of this country.and the mail facilities of the postal de 





epartment of the Government of the United States in so far as the 
Melle ace Carr red throug the™“courtry” traversed ‘by fus ‘ine vor 
folerode tn Viteiiia. | 
Yolr Uracvor Wilil*wow show “your™honor that it has endeavored 
by all the fair means known’ to it to purchase said strip of land 
from the said Hager and has offered to him his agents and attorneys 
HO way Gone rulineno Tair price “of tite ‘same, ereher tobe "aecemtained 


by agreement between your orator and the said hager, his agents and 


a 
auLOLMe ys OL "CO sumit the same’ bo "compentent persons ;orte Go’ be se- 


lected by the said Hager, his agents and attomegys, and they two 
WO, Select a uliroe mans ara it “hes orrerred *tovpay, aha Kerc™“atam 
offers to pay to the said Eaver every cent fixed by said Commis-— 
sioners asthe walue of said strip of land and ’all the improvements 
thereon, but these: fair and reasonable propositions have each and 
all been refused by the sai . 1is agents and attorneys, but in 
lieu thereof the said Bacger and his attorneys demand that your ora- 
Gor sal way tiem “ore “furltvemoms oral the“yudament Meng “uta t 
exiiss acainst the said U.D. Fulkerson, now deceased, which in any 
way affect said strip of land, which said judgements and the costs 
thereon they claim amounts to the sum of $4800.00 or something in 
excess thereof, although they well know that said-strip of land 
with all the improvements thereon is not worth as much as 3600.00. 
Your orator wilt’ Pfurther-snow -your'Honor that TO nas attempted 
te Lease Sard’ strip of ‘land and the’ railroad theretm fromthe said 
Rager until it could complete condemnation proceedings against the 
Same, and of its intention to institute and complete ‘said-condemm — 
tion proceedings it has given full nndticee to the isaid Hager, his 
agents and attormeys, and’as a"“rental therefor has -offerred to pay 
him a pro rata part of the net earning of said road between Corbin 
Kentucky and Norton Virginia, ecual to the proportion of the length 
Of “Sata strip as "conpered WIth the -erreire - leriemh” ot - the lime~or 
milage from ‘Corbin to Norton. it hnas-made “him tais liberal “ofter 
Hnocweunes tending thé fact * that in point ‘6f construction the cos 


: = 


strip of land-and the railroad on it would’ ve almost infini-= 


tesimal as compared with the awerage cost of said line. This pro- 





: 
position not being accepted, your orator offered to pay him 6% 
interest on the total amount of all the judgments which are liens 
upon said land and the track thereon until condemantion proceed- 
ings .could.be .instituted and.completed,, but said =Hager his agents 
and attorneys rev7used to accept either of these fair propositions 

and they declared that while they knew said strip of land with 
the imorovements thereon was far below in value the amount of said 
judaments econstitutimeg liens. on the same, they bad the,rallroad 
company dna ."hole";" tnat they, knew it could not afford to inter- 
ruot its business and that they proposed and intended to "squeeze" it 
into,.paying. the whole of said judgments .ntirely regardless of the 
WOiGh .Oie  Verlie, 0} Said Ss bir vor .land with «ts, imprevements.. 

You. onatonm Wild .wow further .shom yous donde that 1t mreposes 
to congemn sald eirimwot and together with tae Imprevemenis »~thereon 
for the same the full and complete value thereor .to-~ 

sether with such damages as may result to the owner or to any other 
person erom Phavavvropriation of said apad Lroad. sitrim.oei«landeto. its 
purposes; and for that purpose, and as an ingitiation of proceedings 
of ieand cima atiion = ’b.on pihe etn day ofudune, .b904 Ciled-+in, the -Chlerk’s 
office of Lee County a petitions asking for the appointment of Com- 
missioners to assessed a fair compensation to be padd for said strip 
of land and the improvements thereon; showing the necessity for 
taking the said strip of land; giving a description ot the same, 


together with a survey of said line and a profile of the same, 


shominge 4ine. chs. said of iLbLs thereon +,yall,08 mhich wLil morgfully 


OG a2. hee ODOC Gis ~bY, reference to sald petition and the papers 
accompanying the same, a copy of which is filed herewith as part 
hereof marked exhibit."Pebition". 

Your orator will now Ads your Homom thats 6 fyrphher+siep 
towards the condemmation and appropriation of said strip of land 
and pursuant to the terms of said petition, it has prepared and had 
served on the said C.F.Haser, who is a non-resident of the state of 
Virginia, and prepared and delivered to his attorneys, who are resi- 


dente .of the state of Vimginia, and to J,A.G.Hyatt, administrator 





&C., Eliza A Taylor and Maggie J.Carns, who§ are likewise resi-_ 

Geins of bhe etete of Virginia, notice that on the Lire? dey Gr 

the September term, 1904 of the Circuit Pour or Lée County, At 

will apply to said Circuit Court for the appointment of Commis 

SPenems to go. upon said strip of land and determine a just compensa 

tion to be paid therefor, together with the improvements thereon 

with such damages as may be done to the owner wHereek oF tO amy 

other person injured vy the appropriation and occupancy of said strip 

oP land for railroad purposes. 8M eefeg me Ly ites, nalses. ce libeid 
my” 


WKlOow 


Your orator will now your "Honor Lake ne Said Eager, his 
agents and attorneys and the agents and attormeys of J.A.G. Hyatt, 
administrator, Mazcie J.Carns and Eliza A.Taylor are threatning to 
sue out of the Clerk’s office the writ of possession authorized by 
the decree confirming the sale of said Strip of land and the im- 
provements thereon to the said Bacer, and iniey decleme that dhay 
will have the same executed and as soon as executed they will tear 
up said track, remove the rails and ties finales the same. This curse 
of action on their part would Stop the running of trains over that 


strip of railroad and thereby stop the transaction of railroad busi- 


; ee _ Tex- 
ness between Ewing. which 1s next nearest station on the west and 


the town of Norton and the voints between Norton and said Ewing, 
and would likewise destroy the mail service vetween said voints 
that is now done over said railroad and would erfeeiually eu Orr 
all railroad mail service between the east ana the west that is 
transacted over said line of railroad. 

Your orator is advised that the public has an interest in the 
tranasction of its business; that the state of Virginia, has an in- 
terest in seeing that its people are served by this corporation 
wnich it has eeeterimeers licensed to do the BUSLESSS of LES Citi 
zens; that the Government of the United States is interested in see- 
ing that its mails are Guly carried and ite citizens alons said 
postal route properly served: but especially your erator, heaving be- 
sun its condemation proceedings, naving filed its petition asking 
for the appointment of Commissioners and haying given the parties 


interested notice of the time and place when it would appay for the 


— — — — 











2QpORMeEMemt OL Said commassloners, ‘and having duly located its. line 


of rallroad upon said strip of land,is entitled to have the same 
remain in tact in its present condition until the condemantion pro- 
CcegGiipe Uilewegn are Tully compleneds and i this connection your 
Orauur 1s WliTins, and it here agrees and binds itself to pay a full 
and juss Value Tor" the use and occupation of said strip of land 
from the date of Mr. Hager’s ownership thereof until said Roucky 
COnGeMeantiOon preceedings are so Tar completed as to vest Litle to 
said strip of land in your orator,together with any damages it may 
do to Said strip of land by the use thereof. 
iow Ge Obsyec.y Gr ulis bE Ws Lo Gnyoin and inhibit, the said 
Coil. kager,nhis agents and attormmeys, together with all versons inter- 
ested with him in the ownership of said strip of land and improve- 
ments thereon or interested in the proceeds of the sale thereof, 
from in any way interfering with the use by your orator of said 
strip of land for railroad purposes, and especially to enjoin, re- 
strain and inhhbit them from tearing up the track on said strip 
of land, taking away the rails and other irons thereon, or from re- 
moving said ties or destroying in any way the railroad track on 
Said str#p of land or any part thereof, or in any way attering the 
condition of said strip of land and the improvements thereon as 
they exist to-day, and to this end it, prays that C.F.Eager, John A. 
G. Hyatt administrator of C.H.Baylor,deceased, Macgue J.Carns and 
Hliza A.Taylor be made the parties defendant to this bill, and that 
they each be required to- answer the same, but they need not do so 
under oath that being expressly waived; that an injunction be 
sranted" am accordance width object of this bill as. here im eteted; 
that upon a final hearing such decree and orders may be made as 
will protect your orator and any and all other parties interested 
in said strip of land; and if @n any wise mistaken in its special 
paryers, then that it be granted full and complete general relief. 
And as in duty tound it will ever pray. 
Louisville & Nashville Railroad Co. 


joy, .COmas ed 





VIRGtiie, ee County, To Wiu: 

This day, CT. Duncan,Acent and Attorney for the Lou- 
isville and Nashville Railroad Company, a Corporation organized and 
existing unaer the laws of Kentucky, ana duly authorized and laceens— 
ed to do business in the state of Virginia under and by virtue of 
its laws,versonally appeared betore me Georzve P. Cridlin ax a Notary 
Mobiscs in Gnd mor we Coumty of Beer im une state of Virginia, and 
made oath,that he is the duly appointed Agent and Attorney of the 
Houle yiile a0. Nashville Railroad Company in the state of Virginia, 
that he is acquainted with,and versonally coguizant of the facts sta- 
ted in the forgoing bill, ana that each of said facts as therein sta- 
ted are true as he verily pelieves. Given under my hand this the 20th 
day of July 1904. 


My commission will expire on the L£¢ aay of 


4 V4 : 4) : f y A 
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LHR CIRCUIT COURT: 
LOUSSVILLE AND NASHVILLE RAILROAD COMPANY, 
VS.« 
Os FO BAGUR TT Al: 
DEMURRER: - 

the defendant*s demurser to the bill in this cause and 
Say that said bill is not sufficient in law, whereof they pray judg- 
men Gs ) 

Foe groundsSof demurrer they say: 

FIRST:-~The fact that plaintiff is a common carrier, trans- 
porting mails, passengers and freight within and without Virginia 
is imm@terial. ‘The plaintiff Stands on no higher or different 
in this regard, than a private individual. 

SECOND:-The fact that the plaintiff has given notice 
condemn the land in controversy, confers no new right of title on 
the plaintiff with respect to said land, or certainly with respect 
to its possession or the right to its control and dogs not take 
away from the defendant KRager his complete equitable title to said 
land and his right to use and control tle same in any manner that he 


May "eee 5 to do, 


THIRD: =-The facts alleged that the plaintiff had endeavored 


to come to some equitable arranpment with the defendants ,for fequiriy 


title to said land upon terms suggested by the said plaintiff, is no 
ground for an injunction against the defendant Hager from making 

such use of said land as he mary see Fit. Propositions concerning 

bae title of realestate confer no rignts or Privileges upon the party 
propos ing. 

FOURTH: -The matters DT Guz t forward nerein are now, res 
adjudicata. Everything brought forward in this bill was either ex- 
pressly or impliedly before this court and the ‘ourt of Appeals in 
the case of Taylor v. Fulkerson. he only thing now brought forward 
Which was not expressly before the court in shat cause is, that no-« 
tice has been given to condemn said land and this fact was before the 
court by implication. 


PIFTH:-The bill does not in any point of view show any —ee 





& 


ade 
grounds for equitable relief or for a permanent injunction. 
C. F. KRager 
Jnos A.G.iyatt, Admr. 
Maggie J. narnes. 
Hliga. A. Taylor. 


By counsel. 
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LOUISVILLE & NASHVILLE RAILROAD COMPANY 


VS. § ANSWER: The joint and seper- 


C. F. RAGER ET AL: ate answer of C. F. 


¢ XL, -a qh. 
Eager, Administrator 


of the will annexed 

of the estate of C. E 

Baylor, deceased, Mage 
gie J. Carnes and Eliza A. Taylor, to @ bill exhibited against 
them in the Circuit Court of Lee County by the Louisville and 
Nashville Railroad Company under the above styled caption: 

For answer to said bill, respondents say, that it is true 
that the plaintiff company is a Kentucky Corporation, doing 
business in Virginia by virtue of the laws of the said State, 
and that it has extended its line of road to the town of Norton 
in the County of Wise and has been operating and is now operat- 
ing the same substantially in the manner and for the time men-~ 
tioned ins aid bill; and true that it does the work of a Common 
Carrier ATR: a mails and freight and that it connects 
with the other railroads mentioned inmid bill. 

It is also true that the said Company purchased the strip 
of land in question from John C. Vanoy on September 24th, 1889, 
and that said Company took possession of said land and construc 
ed its main line of road thereon and has been using and occupy- 
ing the same ever sincej;and true also, that the said strip of 
road was sold by a Commissioner pursuant to decree oy this Court 
in the cause of Eliza A. Taylor vs. Hattie A. Fulkerson Admrx. 
of L. D. Fulkerson, deceased, and true that one C. R. Kesterson 
became the purchaser thereof at the price of $2250.00 and that 
his bid was transferred to respondent C. F. Eager, who undertook 
to protect the prior judgments involved and that the said bid 
s0 transferred was confirmed by the court to respondent Eager, 
and that writ of possession Was swarded to him therefor, 

It is true also, ty 
respondent i pr 


to lease the © 


5 es 
a 
aa 

* 
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of which were declined by your respondent Fager and his co-res-~ 
pondents who were beneficially interested with him in the mt-~- 
ter,because they did not regard the said propositions as fair 
and equitable and did not consider that the said plaintiff of- 
fered to pay them the true value of the property in question. 
Respondent Eager did offer to sell and convey to the said Com~ 
pany the land in question, if the said Company Would pay in full 
the amount of judgments and costs, which amount, the bill states, 
appproximates 2% $5,000.00. Respondents say the property in 
question under the circumstances, was reasonably worth that 
amount of money and xtkmtx they knew no law, human or divine, 
that would require them to sell the said land to the plaintiff 


upon the plaintiff's own terms, or for less than respondents 


on 
pelieved wertéd be its fair cash value. 


It is also true that the plaintiff Company has made an at- 
tempt to institute proceedings to condemn the said land in the 
manner as shown by the exhibit marked "Petition" filed with said 
bill. It is also true that respondent Eager for himself and his 
co-respondents, prior to said injunction, was asserting his 
right and intention to sue out the writ of possession and have 
the same executed as he was advised he had a right to do. The 
plaintiff company obtained a stay of proceedings for 60 days 
at the last May term of your Honor's Court for the alleged pur- 
pose of appealing from said decree of Taylor vs. Pulkerson, but 
it did not press said appeal,and did not give notice to have 
record copied and did not have such record copied,and respon-~ 
dents say, that,byt for the interposition of your Honor's writ 
of injunction before the end of said sixty days they would have 
had a right at the end of said time to an execution of the said 
writ of possession and Respondents admit that it was their pur- 
pose to have execution thereof. 

These respondents submit that , taking the allegations of 
the plaintiffs bill as true, the writ of injunction should not 
be sustainedgnd they have demurred yeretofo » said bill, 
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which demurrer your Honor has overuled,,and to which action of 
your Honor these respondents respectfully submit. 

Respondents will now show your Honor that the attempted cor 
demnation proceedings are illegal and void, and they are advis~ 
ed that they should be quashed and dismissed, and that this 
injunction should thereupon be dissolved. The reasons for Buch 
action with regard to the said condemnation proceedings, are 
as follows:« 

FIRST: Because there is no memorandum filed in pets Sac 
cause setting forth the names and residences of the owners of 
the land in controversy as required by law. 


SECOND: Because the plat of the survey and profile fil- 


Suet 
ed in tre cause is not such a plat and profile as the law re-~ 


quires. 

THIRD: Because the said petition is not verified as 
required by law, in that the affidavit to the said petition 1s 
made before a Notary Public residing outside of Virginia, who 
certifies the said affidavit under his hand w and who, although 
he attaches his seal, does not recognize his seal in the body 
of his affidavit. 

FOURTH: Because the said petition nowhere shows that the 
plaintiff had failed to agree with the defendant on the purchase 
price of the land in controversy. 

FIFTH: Because the petition shows that the said land is 
not the subject of condemnation by the plaintiff Oe aes 
ceeding. 

Respondents are advised, therefore, that the said attempted 
condemnation proceedings are void and of no effect, and since 
your Honor's injunction was based upon the same, that if respon- 
dents contention be correct, then your Honor will dissolve the 
said injunction and allow respondent to execute their writ of 
possession. 

Respondents will now further show unto your honor that the 


only authority that the plaintiff Company has for exercising the 


right of eminent domain in virginia, is by x virtue of an Act 
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of the General assembly of Virginia, approved March 30th, 1887, 
Which Act is found on pages 19 and 20 of the Acts of Kktra Ses- 
sion, 1887, and these respondents refer to same as a part of 
this answer as fully as if it was spread at length herein. They 
say that this Act grants to the plaintiff Company the Authority. 
to extend, locate, construct and operate its line from the State 
of Kentucky into the State of Virginia, 

“with the power from time to time of locating, constructing 
and operating such branches and latteral.as may enable it to 
connect said extension With mining, manufacturing and other op= 
erations in any of the counties in which said extension is 
authorized hereby to be located and constructed." 

Section four of said Act is as follows: 

"Said Company shall begin work within two years and com 
plete the same within five years from the date of this act, 
otherwise the rights and privileges hereby granted shall cease 
and become void." 

Respondents say that the piece of land in controversy is a 
part of the main line of the plaintiff company about mid way be 
tween the stations of Rose Hill and Ewing and about two miles 
from either station; that there are no latterals or branches 
@long said line beyond the yard limits of the two said stations; 


that the purpose of the present condemnation proceeding is not 


for a branch or a latteral, but for its main line and they are 
it 


advised that there is not competent for the said Company to 
acquire by condemnation any right of way for its said main line 
after the expiration of five years from March 30th, 1887, and 
they, therefore, plead the Act of Limitation which is set forth 
in the aforesaid Legislative Act and rely upon same as a complet 
bar to the right of the plaintiff company to acquire at this 
time the land in controversy by condemnation proceedings. 
Further answering, your respondents charge that the plain- 
tiff company has no standing in a court of equity in Virginia, 
for the reason that it has failed to comply with Section 1104 of 
the Code of Virginia, as amended by Act of Assembly Approved 
May 15th, 1905, in that it has not filed with the State Corpor- 


a? 


oe 
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ation Commission a written power of attorney in duplicate appoint 
ing some person residing in this State as its Agent upon whom 
all legal process against a corporation shall be served and who 
shall be authorized to enter an appearance in its behalf and has 
not filed two duly authenticated copies of its Charter; and, 
furthermore, has not complied with the requirements of the law 
of Virginia relative to the licensing of a foreign corporation 
doing business in Virginia and has never received and has not 
now any license from the said Corporation Commission to do bus~ 
iness in the State of Virginia. 

WHEREFORE, Respondents pray that the injunction granted 
herein be dissolved and that the bill of the plaintiff be disn-~ 
missed and that they be allowed to proceed with the execution 
of their writ of possession awarded to respondent Eager in the 
aforesaid cause of Taylor vs. Fulkerson; and for costs and gen~ 
eral relief. 

Respondents will ever pray etc. 

C. F. Eager, 
J.A.G.Hyatt, Admr. Etc. 
Rliza A. Taylor 

Maggie J. Carnes, 


By Counsel. 
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LEE CIRCUIT COURT: 
L. & N. R. R. CO. 
V. 
C. F. EAGER ET AL: 
AMENDED ANSWER: 


Respondents C. F. Eager, J. A. G. Hyatt Administrator with 

the will annexed of C. HE. Baylor, deceased, Maggie J. narnes 
and Eliza A. Taylor file this their amended answer in the above 
styled cause or as an amendexment to their original answer this 
day filed herein. Respondents say that they desire to reply 
specifically to those allegations of the plaintiffs bill set 
forth in the exceptions this day filed by the plaintiff to the 
original answer of respondents this day filed herein. 

Repfying thereto, respondents say, that they think their 
original answer is sufficient and that it does answer those sec- 
tions of the plaintiffs bill above referred to, but in order to 
remove any doubt thereon further answering, they say, 

FIRST: They admit that if the business of the plaintiff 
company should be interrupted and that if possession of said 
strip of land should be delivered to respondent Rager and if 
said plaintiff should be prohibited from using the same, from 
running its trains over the road constructed on said land, some 
injury would result to the plaintiff and it is likely same damage 
would be done to shippers who use the said line of road and it 
is possibile that some temporary delays in the mails carried by 
said road would result, but they deny that irreparable injury 
would result to the plaintiff or to the business interests befor 
mentioned; but respondents further say that this is immaterial 
to the issues of this Cause, as they are advised. The plaintiff 
company h aright to protect itself by bidding for the property 
involved at the sale thereof under decree in the case of Taylor 


vs. Fulkerson and they have had) an opportunity to buy the same 


at what respondents think a reasonable price since si respondent 





Fager has owned said land and respondents are advised that such 


injury dha as would result to the plaintiff has been caused by 


its own negligence and not by any default or misconduct on the 
part of these respondents. 

SECOND: Respondents repeat what they have said in their 
original answer,t hat it was their intention to sue out of the 
clerk's office a writ of possession granted to respondent# 
Eager by the decree confirming the »samaxat sale of said strip 
of land and the improvements thereon to said Kager,and to have 
the same execu ted, and they admit that it was their intention to 
tear up the said track and remove the rails and ties from the 
same if this course should be necessary to the full and complete 
enjoyment of the said strip of land. They are advised tha t they 
had a right to do so and they admit that it was and is their 
purpose if the said writ of to mmbemead is executed to use the 
said strip of land in any manner that they may see Fit. They 
admit that if this should be done it will stop the running of 
trains over the said strip of land. Whether or not it would 
stop the transaction of railroad business between Ewing and 
Norton and other points as alleged in the bill respondents can 
only surmise. This would depend entirely upon what arrangments, 
temporary or permanent ,the said railroad company should make 
for : its business with other lines. The plaintiff 
company is better able to answer as to what the result w of 
this course of action Would be than are these respondents. 

And now having answered as fully as they are advised it is 
material they should answer, respondents pray to be dismissed. 
Etc. Wi 2: fy oi” 
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Louisville & Nashville Railroad Company, - - - - - - ~ Plaintiff, 


isos’) In Chancery. 


C.F. Bager, J.A.G.Hyatt,administrator of 
C.H. Baylor, deceased, Eliza A. TaN es 
ana Mageie J. Carnes. - = = = Ve = Sake oP ie ae 4 Per ondantae 


nis cause came on this day to be heard on the bill and ex- 
nibits therewith, the orginial and £ deterdanige jx. 
and general replications thereto, an agreed statement of facts, 
and the papers formerly read in the cause, and was arsued by counsel; 

On, Consideration whereof,* it is adjudged, ordered and decreed 
unat the injunction awarded herein Sy the Judge of this Court in 
vacation on the 22nd day of July,1904, te and the same is Here ay 
perpetuated. 

And it appearing that nothing else remains to he done herein, 


1% 18s ordered that this cause by stricken from the docket. 
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LEE CIRCUIT COURT: 
L. &N. R. R. GO, 
Vs 
C. F. EAGER RT AL: 

This cause came on again this day to be heard upon the pa- 
pers formerly read herein and the proceedings heretofore had 
herein in vac ation, Ana the defendants asked leave to file 
their joint and seperate answer which leave is granted and said 
andwer ke accordingly filed’ and ey plaintiff by counsel, Tiled, 


trkx &-7 Bonk ge Sy. Cb bhatt 


two exceptions in Writing to 2 site answer eepapgh 4 def~* “a 


Arr 
6ndants asked leave to file anendment¢ to their said answer 


LO 
Which leave is granted and said amendnenté » Were accordingly 
filed and plaintiff replied generally to said answer as so amend 
wd, 


And this cause ig continued, 
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LER CIRCUIT COURT; 
LOUISVILLE & NASHVILLE RAILROAD COMPANY, COMPLAINANT, 
VB. 


C. F. Hager et al, Defendants. 
Exceptions of the plaintiff to the answer of the defendants 


The Plaintiff excepts to the answer of the defendantgy, 
FIRST:= Because in their said answer the said defendants 
make no response to the following allegation:« 


"Your Orator will now show your Honor that if its business 
is interrupted, if possession of the said strip of land is de= 
livered to the said Eager, and Your Orator is prohibited from 
using the same in running its trans over the road constructed 
upon said strip of land, great and irreparable injury will ree 
sult to it, and like or even greater and more imurious damage 
will be done to the business interests of this country and the 
mail facilities of the postal department of the Government of 
the United States in so far as the mails are carried through 
the country traversed by its line of railroad in Virginia," 


SECOND: Because in their said answer the said defendants 


make no response to the allegation of the’ following paragraph of 


the bill:~ 


"Your orator will now show your Honor that the said Fager, 
his agents and attorneys and the agents and attorneys of J.A.G. 
Hyatt, Administrator, Maggie J. Carnes and Eliza A. Taylor are 
threatening to sue out of the clerk's Office the writ of posses« 
Sion authorized by the decree confirming the sale of said Strip 
of land and the improvements thereon to the said Eager, and they 
declare that they will have the same executed and as soon as 
executed they will tear up said track, remove the rails and 
ties from the same. This course of action on their part would 
Stop the running of trains over that strip of railroad and there 
by stop the transaction of railroad business between Ewing, whinh 
is thexpoxsint next nearest Station on the West, and the Town of 
Norton and tlhe points between Norton and said Ewing, and would 
likewise destroy the mail service between said points tat is 
now done over said railroad and would effectually cut off all 
railroad mail service between the Rast and the West that is 
transacted over said line of railroad. 


In all of which particulars the said Compalinant excepts 
to the answer of the said defendant as evasive, imperfect and 
insufficient, and humbly prays that the said defendant may be 


compelled to put in a full and Butficient answer to said bill. 
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The bond required in this case having been given, the defendant Cc. F. 
Fager, his agents, Employees and all persons interested with him 

in the strip of land mentioned an@ described in the condemnation pro- 
ceedings referred to in the bill are enjoined and restrained from 
executing the writ of possession for said strip of land or taking 
possession of the same or any part thereof, or interfering with the 
same or the use by complainant Company thereof in any manner what- 
ever, or in any way changing the present Status of said strip of 
land or the improvements therson but shall to all intents and pur- 
noses leave said complainant Company in full complete and absolute 
possession and controll of said strip of land and alj]. improvements 
tnéerecon,. Ties Iniunection te’ continue in force  wntili the further 
order of the Circuit Court of hee County or the Judge thereof but 

is not take effect untill the compatinant or some one for it shall 
execute & acknowledge a bond before the Clerk of the Circuit Court 
of Lee County in the penalty of $1500.00 with good security condi- 
tioned to pay a1 such damages as may be susteined by any person 


ae 


by reason of sueing out this injunction should the same be here— 
after dissolved, 
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